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(n the Court of Appeals of the District of Columbia 


No. 2550. 

U. S. ex Rel. Francis E. Harrington, Appellant, 

vs. 

J. B. Gregg Custis et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 54823. 

United States ex Rel. Francis E. Harrington, Petitioner, 

vs. 

4 

J. B. Gregg Custis, George C. Ober, Edward J. Collins, Benja¬ 
min F. Leighton, and L. Cabell Williamson, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit: 

» 

1 Petition . 

Filed July 11, 1912. 

In the Supreme Court of the District of Columbia, Holding Circuit 

Court. 

At Law. 54823. 

United States ex Rel. Francis E. Harrington, Petitioner, 

vs. 

J. B. Gregg Custis, George C. Ober, Edward J. Collins, Benja¬ 
min F. Leighton, and L. Cabell Williamson, Defendants. 

The petition of Francis E. Harrington respectfully represents: 

1. That he is a citizen of the United States and a resident of the 
state of Maryland and brings this petition in his own right on ac¬ 
count of the matters and things as hereinafter set forth. 

2. That the defendants J. B. Gregg Custis, George C. Ober, Ed¬ 
ward J. Collins, Benjamin F. Leighton and L. Cabell Williamson, 
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constitute the Board of Medical Supervisors of the District of Coluin* 
bia, charged with the issuance of licenses to practice medicine^ and 
surgery and bv law (Act of Congress approved June 3, 1896, 29 
Stat. L. 198, as"amended by Act approved January 19, 1905, 33 Stat. 
L. 606-610) authorized and directed to issue in favor of their 
licentiates such certificates as may be necessary to enable them, with¬ 
out examination, to obtain licenses to practice medicine and surgery 
in other jurisdictions, and to collect for the issue of such 

2 certificates such fees as may be necessary to defray the cost 
of issuing the same. 

3. That he applied to the Board of Medical Supervisors, defend¬ 
ants to this petition, for license to practice medicine and surgery in 
the state of Maryland without examination, by the virtue of 
reciprocity with the state of Maryland on the basis of a license to 
practice medicine in said state, issued by the Board of Medical Su¬ 
pervisors of the District of Columbia, as provided by law. 

4. That your petitioner received from the defendants notification 
advising petitioner of the rejection of his application on the ground 
that there is no reciprocity between the District of Columbia and the 
state of Maryland. Exhibit C. 

5. Exhibit A filed herewith shows petitioner’s academic and med¬ 
ical education and other qualifications. 

6. Exhibit B filed herewith shows the willingness of the Board 
of Medical Examiners of the state of Maryland to receive certificates 
issued by the District of Columbia, when properly filled out. 

7. Petitioner is advised and believes, and therefore avers, that the 
defendants are under a plain legal duty to issue him said license, and 
that he has a plain legal right to the same, and that their unlawful 
withholding of his license has resulted, and continues to result, in 
great damage to petitioner, depriving him of the right to practice 
medicine and surgery in the state of Maryland; and that, there being 
a plain duty on the "part of the defendants to issue to petitioner the 
license applied for, petitioner is entitled to the relief prayed for by 

this petition. 

3 Wherefore, the premises considered, petitioner prays: 

1. That the writ of Mandamus may issue unto the said 
J. B. Gregg Custis, George C. Ober, Edward J. Collins, Benjamin F. 
Leighton and L. Cabell Williamson, commanding them to issue to 
your petitioner Francis E. Harrington a license of the Board of 
Medical Supervisors of the District of Columbia authorizing peti¬ 
tioner to practice medicine and surgery in the state of Maryland. 

2. To this end that a rule may forthwith issue to the said J. B. 
Gregg Custis, George C. Ober, Edward J. Collins, Benjamin F. 
Leighton and L. Cabell Williamson, requiring them to show cause 
at an early day, to be named in the rule, why a mandamus should 
not be issued for the purpose aforesaid. 

3. And for such other and further relief as to the Court may seem 
just and proper and the exigencies of the case may require. 

FRANCIS E. HARRINGTON. 

C. C. LANCASTER, 

Attorney for Petitioner. 
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State of Maryland, 

County of Allegany, To wit: 

I, Francis E. Harrington, being first duly sworn, do on my oath 
depose and say, that I am the Petitioner in the foregoing Petition 
by me subscribed; that I have read said petition, and know the con¬ 
tents thereof; and that the matters and things therein stated on per¬ 
sonal knowledge are true, and those stated on information and belief 
I believe to be true. 

FRANCIS E. HARRINGTON. 


4 Subscribed and sworn to before me this 12 day of Decem- 

kA r> 1911 

[seal.1 * * * DONNA TILGHMAN, 

Notary Public. 

Commission expires May 4, 1912. 


State of Maryland, 

Allegany County, ss: 

I, J. W. Young, Clerk of the Circuit Court for Allegany County, 
the same being a court of Law and of Record, do hereby certify that 
Donna Tilghman, before whom the aforegoing acknowledgement, 
and affidavit was made, and whose genuine signature thereto ap¬ 
pears, was at the time thereof, and still is, a Notary Public of the 
State of Maryland, in and for Allegany County, duly commissioned 
and sworn, and authorized bv law to administer oaths and take ac- 
knowledgements. 

In testimony whereof, I hereunto set my hand and affix the seal 
of the said Circuit Court for Allegany County, at Cumberland, this 
12th dav of December 1911. 

[seal.1 J. W. YOUNG, Clerk. 
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Exhibit “A.” 



Date of License. 

No. of License. 

Certified Copy issued 



To the State Board of Medical Examiners of Maryland: 

I hereby apply for Recognition of License issued to me to practice 
Medicine and Surgery in the State of District of Columbia by the 
Board of Medical Supervisors on the 16th day of August in the year 
1904, and in connection therewith, as basis for granting a License to 
me to Register in Maryland as Physician and Surgeon, submit the 
following qualifications as required by Chapter 612 of the Acts of 
General Assembly of Maryland, approved April 11,1902. 

1. Name, Francis Edward Harrington. 

(Write name in full, including middle name.) 

2. P. 0. AddresB, Cumberland, Md. 

3. Date, Dec. 1st, 1911. 

4. Place and date of birth, Norfolk, Va. June 19th 1879. 
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5. Present residence, Cumberland. 

6. Intended residence, 4 Chase St., Cumberland. 

(Street and number.) 

7. * Academic Education: 


Name and location of institution attended. Period and date of study. 

High School, Washington, D. C.... 1896-7. 

Gonzaga College, Washington, D. C. 1897—8. 1898—9. 

Received Academic degree of B. S., from Gonzaga College, 
June 22, 1907. . 

Certificate of Academic education from.filed with 

this application. 

8. fM edical Education: 

Columbian University. 1st Course, Oct.-May, 1899-1900. 

“ ‘ 2nd Course “ " 1900-1901- 

1901-2. 

“ 3rd Course “ June, 1902-3. 

“ |4th Course “ May, 1903-4. 

Degree of Doctor of Medicine received from Columbian 
University at Washington, D. C., May 30th, 1904. 

9. Certificate of Medical Education : 

It is hereby certified that Francis Edward Harrington of 
6 Cumberland, Md. matriculated in Columbian Univ. (Geo. 

Washington Univ.) at Washington, D. C. October 1911, at¬ 
tended 4 years of lectures, and received a diploma from the Univer¬ 
sity conferring the degree of Doctor of Medicine, May 30, 1904. 
[seal.] RICHARD COBB, Secretary. 

December 1, 1911. 

10. tPeriod, date and location of private or hospital practice: 
Casualty Hospital, Wash., D. C. 1902-3. 

11. FRANCIS EDWARD HARRINGTON, 

Applicant. 

The seal of the Institution must be affixed. 

(Foot Notes at end of first page of Application:) 

* A certificate of Academic Education must be filed with this application if re¬ 
quired. 

f Applicants must show that they have studied medicine four ybars including 
at least three courses of lectures in different years prior to receiving degree of 
Doctor of Medicine 

t Exemption : Evidence of one year’s service as a member of the resident medi¬ 
cal staff of any legallv incorporated, charitable or municipal hospital or asylum, or 
of five or more years of reputable practice of medicine and surgery, may be accepted 
as equivalent to one vear’s study of medicine and surgery A certificate of exemp¬ 
tion,'duly attested, must be filed with the application when made a condition for 
endorsement. 
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7 Medical Society of the District of Columbia. 

12. This is to certify that Dr. Francis E. Harrington residing in 
Cumberland, State of Maryland, herewith applying for License to 
Register as Physician and Surgeon in Maryland, is a member of the 
District of Columbia Medical Society. It is further certified that 
said Dr. Francis E. Harrington has been actively engaged in the 
practice of Medicine and Surgery in the Dist. of Columbia since 
1904. 

[seal of society.] W. M. BARTON, President. 

A. C. MacATEE, M. D., Secretary. 

.19—. 

13. We hereby certify that since 1900 we have been so closely 
associated with Dr. Francis E. Harrington residing in Cumberland. 
Md. as to be able intelligently to express an opinion as to his char¬ 
acter, mental condition and habits, and to the best of our knowledge 
and belief, he is of good moral character, and free from mental de¬ 
fects and drug habits, likely to interfere with the proper practice of 
Medicine and surgery. We further certify that he has been actually 
engaged in the practice of Medicine and Surgery in the State of 
District of Columbia, since 1904. 

Signature and address of Voucher: 

LEWELLYN ELIOT, M. D., 

1106 P. St. N. W., Wash., D. C. 

Signature and address of Voucher: 

EDGAR P. COPELAND, M. D., 

The Rockingham, Washington, D. C. 

Certificate as to Issue of State License : 

14. This is to certify that.is the 

(Insert name of applicant) 

holder of an unrevoked License to practice Medicine in the State of 
.; • • •..issued to him on. 

(a) Said License was issued to.after 

submission of Diploma, and after a regular written examination. 

(6) Without examination—by virtue of reciprocity with 

8 the State of...on the basis of a 

License to practice Medicine in said State, issued by the Ex¬ 
amining and Licensing Board of said State on.. 

(c) Without examination, by virtue of the right of. 

...to practice in. 

prior to... ; .the date of the enactment of the 

law regulating Medical Practice. 

(Strike out paragraph (a), (6), or (c), as same may be inap¬ 
plicable.! 

15. That a person holding an unrevoked License to practice Medi¬ 
cine and Surgery in the State of Maryland, issued under conditions 
similar to those herein set forth, will, upon presentation to the Board 

., of satisfactory evidence of 
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good moral character and professional reputability, and upon pay* 
ment of a fee of.. • •. .dollars, be licensed with¬ 

out examination, to register as Physician and Surgeon in the State 

°*. . President. 

. Secretary. 


16. Affidavit of President: 

.being duly sworn, deposes 

and savs; That he is the President of the Board of Medical Exam¬ 
iners of., and foregoing 

certificate is true to the best of his knowledge and belief. 


[seal.] Date 


Notary Public. 


.being duly sworn, deposes 

and savs* That he is the Secretary of the Board of Medical Exam¬ 
ine . ... and that the foregoing 

is true to the best of his knowledge and belief. 


[seal.] Date 


Notary Public. 


9 17. Affidavit of the Applicant: 


Francis E. Harrington of Cumberland Maryland being duly 

<?worn, savs that.he is the person referred to in the 

above application for License to practice Medicine and Surgery in 
the State of Maryland; and that all the statements herein contained, 
respecting age. residence, academic and medical education, and 
State examination and License, are each and all strictly true in 

every respect, y HARRINGTON. M. D., Applicant. 


Sworn to before me this 2nd day of December, 1911. 


[seal.] 


JAMES M. WOOD, 

Notary Public. 


Approved 


19—. 

.. M. D., Secretary. 


Exhibit “B.” 

Board of Medical Examiners of Maryland: 

Dr. Herbert Harlan, President, 516 Cathedral St., Baltimore. 
Dr Franklin Buchanan Smith, Frederick. 

Dr. B. W. Goldsborough, Cambridge. 

Dr! James A. Stevens, Easton. 

Dr Lewis A. Griffith, Upper Marlboro. 

Dr’. Louis B. Henkel, Jr., Annapolis. 

Dr H. W. Fitzhugh, Westminster. 

Dr J. McP. Scott, See. and Treas., Hagerstown. 
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Hagerstown, Md., Dec. 9, 1911. 
Francis E. Harrington, M. 1)., Cumberland, Md. 

Dear Doctor: At the meeting of our Board of Examiners held 
Tuesday, December 5tli, the President, Dr. Harlan, submitted your 
letter of Dec. 4th announcing your intention “to mandamus the 
Board of Med. Supervisors of the District of Columbia to sign appli¬ 
cation blank for a license, by reciprocity, to practice medicine and 
surgery in the State of Maryland.” The Board directed me to in¬ 
form you that it is in sympathy with your proceedings and that it is 
ready, as heretofore, to receive certificates issued by the District of 
Columbia if properly filled out. 

Maryland and the District had been in reciprocal relationship 
which was interrupted by the action of the Board of Medical Super¬ 
visors of the District upon the ground that our requirements were 
not equal to those of the District. We protested against the inter¬ 
ruption upon such grounds and called attention to the fact that 
Maryland reciprocates with Delaware, Georgia, Illinois, Indiana, 
Iowa, Kentucky, Louisiana, Maine, Missouri, Minnesota, Michigan, 
Nebraska, North Carolina, New Hampshire, Ohio, South Carolina, 
Texas, Tennessee, Vermont, Virginia, West Virginia and 
11 Wisconsin, and that our standard of requirements is even 
higher now than when the reciprocal relationship between 
the District and this State was established. 

Assuring you of our appreciation of your effort and our willing¬ 
ness to co-operate in any way we can, we are 
Very truly yours, 

J. McP. SCOTT, Sec’y. 


12 * Exhibit “C.” 

Office of the Board of Medical Supervisors of the District of 

Columbia. 

Washington, February 18, 1912. 

C. C. Lancaster, Esq., Corchran Building, Washington, D. C. 

Dear Sir: At a recent meeting of the Board I was instructed to 
return to you the enclosed “Petition for Mandamus” and to inform 
you that the Board is prohibited from granting the request of Dr. 
Harrington by the following clause of the law governing the prac¬ 
tice of medicine in this District, viz: 

u b. Nor who, at the time of making application, and for not less 
than two years prior to the date thereof, has not been lawfully au¬ 
thorized to practice medicine and surgery, and actually engaged in 
such practice, in the jurisdiction wherein he resides.” 

Under date of May 29, 1911, upon an official letter-head of the 
City of Cumberland, Maryland, and upon which the name of Dr. 
Harrington is printed as the Secretary and Health Officer of the 
Bdhrd of Health, Dr. Harrington makes the following statement in 
a letter addressed to Dr. J. B. Gregg Custis, viz: 
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* * * “ I have as you know, been practising medicine in Wash¬ 
ington until July last, when I accepted the position here.” * * * 

The existence or non-existence of reciprocal relations with Mary¬ 
land has no bearing upon this question whatever as the law pro¬ 
hibits the making of such a promise as the Doctor desires to any 
Hoard in behalf of anyone. The Board regrets its inability to grant 
the Doctor's request. A printed copy of the provisions of law re¬ 
lating to the issue of licenses by virtue of reciprocity is inclosed. 
Respectfully, GEORGE C. OBER, M. D. 

(Two Enclosures.) 

13 Exhibit “D ” 

Otiice of the Board of Medical Supervisors of the District of 

Columbia. 

Circular of Information Relative to the Practice of Medicine in the 

District of Columbia. 

1. No person can lawfully practice medicine in the District of Co¬ 
lumbia unless licensed to do so by the Board of Medical Supervisors. 

2. Licenses for this purpose may be issued either (a) after ex¬ 
amination, or (6) upon the basis of licenses issued by States, Terri¬ 
tories, and insular possessions of the United States, and by foreign 
countries. 

Issue of Licenses After Examination. 

3. Examinations are held quarterly, commencing on the second 
Tuesdays in January, April, July, and October of each year. They 
continue usually about four days. 

4. Applications must be made on forms furnished by the Board 
of Medical Supervisors. If the applicant is to be examined, his ap¬ 
plication must be filed with the Secretary of the Board at least two 
weeks prior to the day set for commencement of the Examination 
which the applicant desires to enter. . 

5. A fee of ten dollars must accompany each application. 

(L Only those who hold the degree of doctor of medicine are ad¬ 
mitted to examination. Those who have received such degree be¬ 
fore June 30, 1898, must have studied medicine not less than three 
years, and those w T ho have received it after that date must 

14 have studied not less than four years, before graduation. A 
diploma conferring such degree must accompany each appli¬ 
cation. 

7. The examination is both written and oral. It includes 
anatomy, physiology, chemistry, bacteriology, pathology, materia 
medica and therapeutics, hygiene, histology, practice of medicine, 
surgery, obstetrics, gynecology, diseases of the eye and the ear, medi¬ 
cal jurisprudence, and such other branches as may be from time to 
time determined by the Board of Medical Supervisors. 

8. Copies of questions which have been used in previous examina¬ 
tions will not be furnished under any circumstances. 
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9. Persons failing in one examination are permitted to enter any 
subsequent examination, but a new application must be filed, and a 

new fee, ten dollars, paid, each time. 

Issue of Licenses by Virtue of Reciprocity. 

10. Licenses may be issued without examination upon the basis 
of licenses issued by States, Territories, and insular possessions of the 
United States, and by foreign countries but only subject to the fol¬ 
lowing conditions: 

“(a) No applicant shall be licensed who is not of good moral 
character and free from mental defects and drug habits liable to in¬ 
terfere with the proper practice of medicine and surgery; 

[On left margin:] 

(b) Nor who, at the time of making application, and for not less 
than two years prior to the date thereof, has not been lawfully au¬ 
thorized to practice medicine and surgery and actually engaged in 
such practice, in the jurisdiction wherein he resides; 

(c) Nor unless the applicant acquired the right to practice 

15 medicine and surgery in such jurisdiction under conditions 
equivalent to those with which he would have had to comply 

in order then to have practiced medicine and surgery in the District 
of Columbia; 

( d ) Nor unless the jurisdiction, by virtue of whose license the ap¬ 
plicant seeks exemption from examination in the District of Colum¬ 
bia, grants to licentiates of the Board of Medical Supervisors of said 
District privileges equivalent to those which the applicant seeks; 

(e) Nor until the applicant has paid to the Board of Medical 
Supervisors aforesaid such fee as may be fixed and required by the 
regulations of said Board, but not more than the fee charged under 
similar circumstances by the jurisdiction by virtue of whose license 
the applicant seeks exemption from examination.” 

11. In order to ascertain whether the jurisdiction by virtue of 
whose license a prospective applicant purposes seeking exemption 
from examination in the District of Columbia complies with the re¬ 
quirements of paragraph il d” supra, the applicant should apply 
directly to the proper authorities of said jurisdiction; the Board of 
Medical Supervisors cannot undertake to advise an applicant as to 
the law or practice followed in any jurisdiction other than the Dis¬ 
trict of Columbia. 

12. All communications relative to licenses to practice medicine 
in the District of Columbia should be addressed to “The Board of 
Medical Supervisors, Washington, D. C.” 

16 Rule to Show Cause. 

Filed July 12, 1912. 

******* 

This cause coming on to be heard upon the petition of Francis E. 
Harrington for a rule to show cause why a writ of Mandamus should 

2—2650 
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not be issued against the respondents herein, upon consideration of 
the petition and proceedings had and filed herein, it is this 12th day 
of July, A. D. 1912, 

Ordered: That J. B. Gregg Custis, George C. Ober, Edward J. 
Collins, Benjamin F. Leighton and L. Cabell Williamson, the re¬ 
spondents herein, show cause on the 19th day of July, A. D. 1912, at 
10 o'clock A. M., why said writ of Mandamus should not be issued 
as in said petition prayed; 

Provided, that a copy of said petition and a copy of this Rule are 
served on the defendants at least two clear days before the return 
day hereof. 

THOS. H. ANDERSON, 

Associate Justice. 


17 Answer. 

Filed December 23, 1912. 

******* 

The joint and several answer of J. B. Gregg Custis, George C. 
Ober, Edward J. Collins, Benjamin F. Leighton and L. Cabell Wil¬ 
liamson, to the rule to show cause issued herein, respectfully shows 
to the Court as follows: 

1 & 2. The defendants admit the allegations of paragraphs one 
and two of the said petition, for the purposes of the said rule. 

3. Answering paragraph three of said petition for the purposes of 
the said rule, defendants deny that petitioner made application to 
them for license to practice medicine and surgery in the. State of 
Maryland, and say that they have no authority to issue licenses to 
practice medicine and surgery elsewhere than in the District of Co¬ 
lumbia; they admit that the petitioner made application to them 
for a certificate, addressed to the State Board of Medical Examiners 
of Maryland, to be made the basis of an application in Maryland 
for a license to practice medicine there without examination, which 
certificate these defendants are willing to sign, except paragraph 
fifteen of said certificate which if annexed to the petition as one of 
the exhibits thereof, to wit, 

“15. That a person holding an unrevoked License to practice 
Medicine and Surgery in the State of Maryland, issue- under condi¬ 
tions similar to those herein set forth, will, upon presentation to the 
Board of — of satisfactory evidence of good moral character and pro¬ 
fessional reputability and upon payment of a fee of — dol- 

18 lars, be licensed without examination, to register as Phy¬ 
sician and Surgeon in the State of-. 

- -, President. 

-, Secretary.” 

which paragraph fifteen these defendants are prohibited from certify¬ 
ing by paragraph 6, of section 8 -q, of the Act of January 19, 190*5, 
as follows:— 

“ Nor who, at the time of making application, and for not less 
than two years prior to the date thereof, has not been lawfully author- 




J. B. GREGG CUSTIS ET AL. 


11 


ized to practice medicine and surgery, and actually engaged in such 
practice, in the jurisdiction wherein he resides 

U* * * ft 

Defendants further say that the petitioner was duly licensed to 
practice medicine in the District of Columbia August 16, 1904, and 
practiced medicine there until July, 1910, when said petitioner 
moved to Cumberland, Maryland, where petitioner has since resided 
and where he now resides; that the said petitioner has not been law¬ 
fully authorized to practice medicine and surgery, nor has he been 
actually engaged in such practice, in the jurisdiction wherein he re¬ 
sides and wherein he has resided since July, 1910, nor has the peti¬ 
tioner been engaged in the practice of medicine and surgery in the 
District of Columbia since said date and the above matters have been 
determined by the defendants sitting as a Board of Medical Super¬ 
visors, to be matters of fact, and were required by them to be deter¬ 
mined in their action upon the said certificate. 

19 These defendants further aver that should an applicant 
holding an unrevoked license to practice medicine and sur¬ 
gery in the State of Maryland or any other jurisdiction, issued under 
conditions similar to those set forth in said Exhibit “A” attached to 
said petition, who had not actually been engaged in the practice of 
medicine and surgery in the jurisdiction where he resides, for not less 
than two years prior to the date of making application, make appli¬ 
cation to practice medicine and surgery in the District of Columbia, 
the said Board of Medical Supervisors could not grant such applicant 
a license, without examination, to practice medicine and surgery in 
said District. 

And these defendants further aver that said Board of Medical 
Supervisors, having fully and carefully considered the request of 
the said petitioner, at a meeting of said Board, did, in the exercise 
of their judgment and discretion, determine that the request of said 
petitioner could not be granted, and notified the attorney of the 
petitioner of such action by letter dated on the eighteenth day of 
February, A. D. 1912, which is appended as Exhibit “C” to said peti¬ 
tion, and prayed to be read as part of this answer. 

4. Answering paragraph four of the said petition for the purposes of 
the rule to show cause, defendants say that they did not refuse peti¬ 
tioner's application on the ground that they had no reciprocity rela¬ 
tions with the Board of Medical Examiners of the State of Mary¬ 
land, but did refuse to sign paragraph fifteen of the said certificate 
solely because of the said Act of Congress hereinbefore quoted. 

5 & 6. Answering paragraphs five and six of the said peti- 

20 tion for the purposes of the rule to show cause, defendants 
say# that the matters set forth therein are immaterial and re¬ 
quire no answer. 

7. Defendants deny the allegations of paragraph seven for the 
purposes of the said rule; and further they say that there is no provis¬ 
ion of law requiring them to sign and certify the certificate asked 
for by the petitioner, nor is there any duty imposed on them by law 
to do so. 
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Having fully answered the said rule, defendants pray that the same 
may be discharged. j g G REGG CUSTIS, Pres. 

GEO. C. OBER, Secretary. 

L. CABELL WILLIAMSON. 
REN.T F LEIGHTON. 


E. H. THOMAS, 

F. H. S., 

Attorneys for Defendants. 


District of Columbia, ss : 

We. the undersigned, do solemnly swear that we have read the 
foregoing and annexed answer by us subscribed and know the con¬ 
tents thereof; that the matters therein stated as upon personal knowl¬ 
edge are true, and those stated as upon information and belief we 
believe to be true. 

GEO. C. OBER. 
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L. CABELL WILLIAMSON. 
BENJ. F. LEIGHTON. 

Subscribed and sworn to before me this 19" day of July, 

A. D. 1912. , , 

JOHN R. YOUNG, Clerk, 

By A. W. LEVENSALER. Ass’t Cl’k. 
Demurrer . 

Filed December 23,1912. 


The petitioner says that the answer of the respondents to the Rule 
to Show cause heretofore issued in this action VSTER^*^* 

JOS! C. BURKART, 
Attomeus for Petitioner. 


Note. _Among the matters of law to be argued at the hearing of 

the above demurrer is that paragraph B of sub-section 8 A of the Act 
of January 19, 1905 quoted in said Answer has no application to the 
petitioner’s case, but applies solely and exclusively to cases of phy¬ 
sicians practicing in a State, Territory, Insular Possession of the 
United States, or foreign country, making application for license to 
practice in the District of Columbia. 

Edward H. Thomas, Esq., & Frank H. Stephens, Esq., Attorneys for 

Defendants: . 

Take notice that the aforegoing will be for hearing on the 20th 

day of December, 1912. Q c . LANCASTER, 

JOS. A. BURKART, 
Attorneys for Petitioner. 
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22 Supreme Court of the District of Columbia. 

Friday, January 24//i, 1913. 

Session resumed pursuant to adjournment, ITon. Daniel Thew 
Wright, Justice presiding. 

******* 

Upon consideration of the demurrer filed herein to the answer of 
respondent^ to the Rule to Show Cause herein, it is ordered that said 
demurrer be, and the same is hereby overruled. 


23 Amended Petition. 

% 

Filed February 3, 1913. 

%j 

* * * * * * * * 

The amended petition of Francis E. Harrington, filed with leave 
of court first had and obtained, respectfully represent* 

(1) That he is a citizen of the United States and was a resident of 
the District of Columbia for upwards of twenty years, and now resid¬ 
ing in the City of Cumberland, in the State of Maryland, although 
he maintains an office in the District of Columbia for the practice of 
his profession, and is frequently in said District. 

(2) That the defendants, J. B. Gregg Custis, George C. Ober, Ed¬ 
ward J. Collins, Benjamin F. Leighton, and L. Cabell Williamson, 
constitute the Board of Medical Supervisors of the District of Colum¬ 
bia, charged with the issuance of licenses to practice medicine and 
surgery and by law (Act of Congress approved June 3, 1896, 29 Stat 
L. 198, as amended by Act approved January 19, 1905, 33 Stat. L. 
606-619) authorized and directed to issue in favor of their licentiates 
such certificates as may be necessary to enable them, without exam¬ 
ination. to obtain licenses to practice medicine and surgery in other 
jurisdictions, and to collect for the issue of such certificates such fees 
as may be necessary to defray the cost of issuing the same. 

(3) That he applied to the Board of Medical Supervisors defend¬ 
ants to this amended petition, for a certificate, as authorized by the 

State in such case made and provided, to be used as a basis for 

24 an application by this petitioner to the proper authorities for 
the State of Maryland for the issuance to him by such authori¬ 
ties, without examination, of a license to practice medicine and sur 
gery in the State of Maryland, by virtue of reciprocity between the 
District of Columbia and said State, as provided by law. 

(4) That the defendants refused to issue to this petitioner the cer¬ 
tificate applied for, and so notified this petitioner, as shown by the 
letter of the Secretary of said Board of Medical Supervisors attached 
to the original petition filed herein, marked “Exhibit C.” 

(5) That “Exhibit A” filed with and attached to the original peti¬ 
tion filed in this cause shows petitioner’s academic and medical edu¬ 
cation and other qualifications. 
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(6) That “Exhibit B’* filed with and attached to the original peti¬ 
tion filed in this cause shows the willingness of the Board of Medical 
Examiners of the State of Maryland to receive certificates issued by 
the Board of Medical Examiners of the District of Columbia when 


properlv executed. 

(7) Petitioner is advised and believes, and therefore avers, that the 
defendants are under a plain legal duty to issue him said certificate, 
and that he has a plain legal right to the same, and further says 
that their unlawful withholding of his certificate has resulted, and 
continues to result, in great damage to petitioner, depri\ing him of 
the right to practice medicine and surgery in the State of Maryland. 
and that, there being a plain duty on the part of the defendants to 
issue to petitioner the certificate applied for. petitioner is entitled to 

the relief praved for bv this petition. 

Wherefore, the premises considered, petitioner prays: 

25 (1) That the Writ of Mandamus may issue unto the said 

.T. B. Gregg Custis. George C. Ober. Edward J. Collins, Ben¬ 
iamin F. Leighton. and L. Cabell Williamson, commanding them to 
issue to vour petitioner. Francis F. Harrington, a certificate of the 
Board of Medical Supervisors of the District of Columbia to be used 
as a basis for an application for a license authorizing petitioner to 
practice medicine and sureerv in the State of Maryland, said certifb 
cate to he in the form required by the Board of Medical Examiners of 
said State as submitted to the Board of Medical Supervisors of the 
District of Columbia by this petitioner. 

(2) That a Buie mav forthwith issue to the said J. B. Gregg 
Custis. George C. Ober. Edward J. Collins, Benjamin F. Leighton 
and L. Cabell Williamson, requiring them to show cause at an early 
dav. to be named in the Buie, why a mandamus should not be issued 


for the purpose aforesaid. 

(3) And for such other and further relief as to the Court mav 
seem iust and proper and the exigencies of the case may require. 

' ' FRANCIS F. HARRINGTON. 


CHARLES C. LANCASTER, 

JOS. A. BUBKABT, 

Attorneys for Petitioner . 


State of Maryland, 

County of Allegany, ss: « f 

1. Francis E. Harrington, being first duly sworn, according to law, 
depose and say that 1 have read the foregoing and annexed petition 
bv me subscribed and know the contents thereof ; that those matters 
and things stated therein upon my personal knowledge are 
26 true; andi those stated on information and belief I believe te 
be true. 

FBANCIS E. HARRINGTON. 

Subscribed and sworn to before me this 1st day of February, A. D. 
1913. 

DONNA TILGHMAN, [seal.1 

Notary Public. 

My commission Expires May 4th, 1914. 
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Rule to Show Cause. 

Filed February 5, 1913. 

1 / 7 

******* 

Upon consideration of the amended petition of Francis E. Har¬ 
rington filed in the above-entitled cause on the 3rd day of February. 
1913 with leave of the Court, it is by the Court this 5th day of Feb¬ 
ruary, 1913, 

Ordered, that J. B. Gregg Custis, George C. Ober, Edward J. Col¬ 
lins, Benjamin F. Leighton and L. Cabell Williamson, defendants in 

the above entitled cause show cause on the 10 dav of February 1913 

*/ •/ 

why a writ of Mandamus should not be issued, as prayed in said 
amended petition. 

By the Court, 

WRIGHT, Justice. 

27 Answer to Amended Petition. 

Filed March 25, 1913. 

******* 

The answer of J. B. Gregg Custis, George C. Ober, Edward J. Col¬ 
lins, Benjamin F. Leighton, and L. Cabell Williamson, defendants 
herein to the amended petition respectfully shows to the Court as 
follows: 

1. Answering paragraph one of said amended petition for purposes 
of the rule to show cause these defendants admit the allegations 
thereof except the allegation that petitioner maintains an office in 
the District of Columbia for the practice of his profession, and for 
answer to such allegation these defendants say they do not know 
whether petitioner maintains an office in the District of Columbia, or 
not, and if it be material, they ask for strict proof thereof. 

2. Answering paragraph tw r o of the said amended petition for the 
purposes of the said rule defendants admit the allegations therein 
and say that the conditions under which such certificates are issued 
are found in the Act of January 19, 1905, (33 Stat. 606, 610) re¬ 
ferred to in said paragraph. 

3. Defendants admit the allegations of paragraph three. 

4. Answering paragraph four of the petition for the purposes of 
the rule to show cause these defendants say that they did refuse to 
issue to the petitioner the certificate applied for and they refused to 
issue the said certificate because of a paragraph therein, to wit: 

28 “15. That a person holding an unrevoked license to prac¬ 
tice medicine and surgery in the State of Maryland, issue- 

under conditions similar to those herein set forth, will, upon presen¬ 
tation to the Board of-, of satisfactory evidence of good moral 

character and professional reputability and upon payment of a fee 
of — dollars, be licensed without examination, to register as Phy¬ 
sician and Surgeon in the State of-. 

-, President. 

, Secretary” 
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which paragraph fifteen these defendants are prohibited from certify¬ 
ing by paragraph B of Section 8 a, of the Act of January 19, 1905, 
which prohibits the Board of Medical Supervisors from issuing a cer¬ 
tificate of compliance by reason of reciprocity with another State to 
the applicant,— 

“b. Nor who, at the time of making application, and for not less 
than two years prior to the date thereof, has not been lawfully au¬ 
thorized to practice medicine and surgery, and actually engaged in 
such practice, in the jurisdiction wherein he resides.” 

Defendants further say that the petitioner was duly licensed to 
practice medicine in the District of Columbia, August 16, 1904, and 
practiced medicine there until July, 1910, when said petitioner 
moved to Cumberland, Maryland, where he has since resided and 
where he now resides. That the petitioner has not been 
29 lawfully authorized to practice medicine and surgery nor has 
he been actually engaged in such practice in the jurisdiction 
where he now resides and wherein he has resided since July, 1910, 
nor has petitioner been engaged in the practice of medicine and sur¬ 
gery in the District of Columbia, since July, 1910, and the above mat¬ 
ters have been determined by the defendants, sitting as a Board of 
Medical Supervisors to be matters of fact and were required by them 
to be determined in their action upon the said certificate. That the 
defendants are and have been willing at any time since July 1910, 
to issue to the petitioner a certificate that he has been duly licensed 
to practice medicine and surgery in the District of Columbia, but 
they cannot issue to him a certificate containing paragraph fifteen 
first above quoted. These defendants further aver that should an 
applicant holding an unrevoked license to practice medicine and sur¬ 
gery in the State of Maryland or any other jurisdiction, issued under 
conditions similar to those set forth in said Exhibit “A” attached 
to said petition, who had not actually been engaged in the practice of 
medicine and surgery in the jurisdiction where he resides, for not le^s 
than two years prior to the date of making application, make applica¬ 
tion to practice medicine and surgery in the District of Columbia, 
the said Board of Medical Supervisors could not grant such appli¬ 
cant a license, to practice medicine and surgery in said District, with¬ 
out an examination. And these defendants further aver that they 
have sitting as a Board of Medical Supervisors, fully and carefully 
considered the request of the said petitioner and did in the exercise of 
their judgment and discretion determine that the request of said 
petitioner could not be granted and notified the attorney for 
80 the petitioner of such action by letter dated the 18th day of 
February, 1913, which is appended as Exhibit “C” to said 
petition and prayed to be read as a part hereof. 

5 & 6. Answering paragraphs five and six, these defendants say 
that the same refer merely to the exhibits filed to the petition and re¬ 
quire no answer from them. 

7. Answering paragraph seven defendants deny that they are 
under the plain legal duty to issue said certificate to the petitioner but 
on the contrary assert that under the law they cannot issue a certifi¬ 
cate in the form asked for; and further they deny that their with- 
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holding of said certificate was unlawful or that any legal injury has 
resulted to the petitioner thereby, and they deny that it was the plain 
duty on the part of the defendant to issue the certificate applied for. 

8. Further answering said petition for the purposes of the said 
rule these defendants deny that there is any provision of law requir¬ 
ing them to sign and certify the certificate asked for by the petitioner 
or that there is any duty imposed on them by law to do so. 

Having fully answered the said rule defendants pray that the 
same mav be discharged. 

J. B. GREGG CUSTIS. 

GEO. C. OBER. 

E. J. COLLINS. 

BENJ. F. LEIGHTON. 

L. CABELL WILLIAMSON. 

E. II. THOMAS, 

F. H. S., 

Attorneys for Defendants. 

District of Columbia, ss : 

We, the undersigned, do solemnly swear that we have read the 
foregoing and annexed answer by us subscribed and know the 
31 contents thereof; that the matters therein stated upon per¬ 
sonal knowledge are true, and those stated upon information 
and belief we believe to be true. 

J. B. GREGG CUSTIS. 

GEO. C. OBER. 

E. J. COLLINS. 

BENJ. F. LEIGHTON. 

L. CABELL WILLIAMSON. 


Subscribed and sworn to before me this 14 day of February, A. D. 
1913. 


JOHN R. YOUNG, 
Clerk Sup. Ct. D. of C. 


Demurrer. 

^Filed March 25, 1913. 

* * * * * * * 

The petitioner says that the answer of the respondents to the Rule 
to Show Cause heretofore issued on the amended petition filed in this 
action is bad in substance. 

JOS. A. BURKART, 

C. C. LANCASTER, 
Attorneys for Petitioner. 

Note.— Among the matters of law to be argued at the hearing of 
the above demurrer is that paragraph B of Sub-Section 8 A of the 
Act of January 19,1905, quoted in said Answer has no application to 

3—2550 
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the petitioner’s case, but applies solely and exclusively to cases of 
physicians practicing in a State, Territory, Insular Possession of the 
United States, or foreign country, making application for 
32 license to practice in the District of Columbia. 


Edward H. Thomas, Esq., & Frank H. Stephens, Esq., Attorneys for 
Defendants: 

Take notice that the aforegoing will be for hearing on the 21st 
dav of March, 1913. 

y JOS. A. BURKART, 

C. C. LANCASTER, 
Attorneys for Petitioner. 


Supreme Court of the District of Columbia. 

Friday, April 4 th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice, presiding. 

j|t £ ♦ * ♦ ♦ ♦ 

Come now the parties hereto by their respective attorneys of rec¬ 
ord whereupon the demurrer to the answer of the respondents to the 
petition herein is argued and submitted. W herefore, it is ordered 
that said demurrer be and the same is hereby overruled; whereupon, 
said Detitioner by his attornev electing to stand upon said demurrer 
itris considered that the Rules to Show cause issued herein be and 
hereby are discharged, the petition and amended petition dismissed 
and that the respondents recover of petitioner their costs of defense 
and have execution thereof. 

From the foregoing the petitioner by his attorneys in open court, 
notes an appeal to the Court of Appeals, whereupon the penalty of a 
bond for costs is hereby fixed in the sum of One hundred Dollars. 

33 Mem orandvm. 

April 14, 1913.—Appeal bond approved and filed. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed April 14, 1913. 

******* 

The Clerk of said Court, in making up the transcript of record on 
appeal in the above entitled cause, will please include the following: 

(1) Petition, affidavit and exhibits filed July 11, 1912. 

(2) Rule entered July 12, 1912 (omitting Marshaks return). 

(3) Answer of respondents filed December 23, 1912. 

(4) Demurrer to answer filed December 23, 1912 

(5) Order overruling demurrer with leave to plead, January 24, 
1913. 

(6) Amended petition filed February 3, 1913. 
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(7) Rule entered, February 5, 1913 (omitting Marshal’s return). 

(8) Answer of respondents to amended petition filed March 25, 
1913. 

(9) Demurrer to answer filed March 25, 1913. 

(10) Order overruling demurrer April 4, 1913. 

(11) Order of April 4, 1913 entering judgment against relator, 
appeal noted. 

(12) Notation as to filing and approval of appeal bond. 

(13) Assignment of Errors. 

(14) And this designation. C. C. LANCASTER, 

JOS. A. BURKART, 
Attorneys for Relator. 

E. H. THOMAS, 

F. H. S., 

Att’y- for Respondents. 

34 Assignment of Errors. 

Filed April 17, 1913. 

******* 

The Court erred: 

1. In overruling relator’s demurrer to the answer of respondent. 

2 . In denying the prayer of the relator for a writ of mandamus. 

3. In dismissing the petition of relator and in rendering judg¬ 
ment for respondent on a construction of paragraph “b” of Section 
8 a of the Act of Congress approved Januarv 19, 1905. 

CHARLES C. LANCASTER, 

JOS. A. BURKART, 

Attorneys for Relator. 

35 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 34, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54823 at Law, wherein United 
States ex rel. Francis E. Harrington is Petitioner and J. B. Gregg 
Custis et al. are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
23rd day of April, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court No. 
2550. U. S. ex Rel. Francis E. Harrington, appellant, vs. J. B. 
Gregg Custis et al. Court of Appeals, District of Columbia. Filed 
Apr. 23, 1913. Henry W. Hodges, clerk. 
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UNITED STATES EX REL. FRANCIS E. HARRING¬ 
TON, Appellant, 

vs. 

J. B. GREGG CUSTIS, GEORGE C. OBER, EDWARD 
J. COLLINS, BENJAMIN F. LEIGHTON, and L. 
CABELL WILLIAMSON, Board of Medical Super¬ 
visors of the District of Columbia, Appellees. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from an order of the Supreme Court of 
the District of Columbia overruling the demurrer to the 
answer of respondents to the petition of relator and denying 

In 













a writ of mandamus to compel the issuance by the respond¬ 
ents, constituting the Board of Medical Supervisors of the 
District of Columbia, of a certificate to enable the relator, 
Dr. Francis E. Harrington, without examination, to obtain 
a license to practice medicine and surgery in the State of 
Maryland, under and in pursuance of the provisions of sec¬ 
tion 8a of the Act to Regulate the Practice of Medicine, etc., 
in the District of Columbia (approved January 19, 190o. 88 
Stats. L., 609-10, amending Act of June 8, 1896, 29 Stats. L., 
198), said section being as follows: 

“That the Board of Medical Supervisors of the Dis¬ 
trict of Columbia be, and is hereby, authorized and 
directed to license to practice medicine and surgery 
in said District, without examination, any applicant 
for such license who has been engaged in the practice 
of medicine and surgery in any other jurisdiction, 
whether a Shite, Territory , or insular possession of 
the United States, or a foreign country, subject to the 
following conditions: 

“a. No applicant shall be licensed who is not ot 
good moral character and free from mental defects 
and drug habits liable to interfere with the proper 
practice of medicine and surgery; 

“/>. Nor who, at the time of making application, 
and for not less than two years prior to the date 
thereof, has not been lawfully authorized to practice 
medicine and surgery, and actually engaged in such 
practice, in the jurisdiction wherein he resides; 

“c. Nor unless the applicant acquired the right to 
practice medicine and surgery in such jurisdiction 
under conditions equivalent to those with which he 
would have had to comply in order then to have 
practiced medicine and surgery in the District of 

Columbia; . 

“d. Nor unless the jurisdiction, by virtue of whose 

license the applicant seeks exemption from examina¬ 
tion in the District of Columbia, grants to licentiates 
of the Board of Medical Supervisors of said District 
privileges equivalent to those which the applicant 
seeks; 







3 




“e. Nor until the applicant has paid to the Board 
of Medical Supervisors aforesaid such fee as may be 
fixed and required by the regulations of said board, 
but not more than the fee charged under similar cir¬ 
cumstances by the jurisdiction by virtue of whose 
license the applicant seeks exemption from examina¬ 
tion. 

“And said Board of Medical Supervisors is further 
authorized and directed to issue in favor of its licen¬ 
tiates such certificates, if any, as may be necessary 
to enable such licentiates, without examination, to 
obtain licenses to practice medicine and surgery in 
other jurisdictions, and to collect for the issue of 
such certificatevS such fees as may be necessary to de¬ 
fray the cost of issuing the same and to use such fees 
for that purpose. 

“And said Board of Medical Supervisors is further 
authorized to determine all matters of fact required 
to be determined in the execution of the provisions 
of this section.” 

The law of the State of Maryland granting reciprocity to 
licentiates of the District of Columbia is as follows: 

“Any physician who may change his residence 
from the District of Columbia to the State of Mary¬ 
land, or who while living in the District of Columbia 
shall desire to practice medicine or surgery in the 
State of Maryland shall, upon application to the ex¬ 
amining board of the State of Maryland, be entitled 
to a license without fee and without examination: 
Provided , That the application be properly endorsed 
at the time it is presented by the examining board 
of the District of Columbia, certifying to the pro¬ 
ficiency and professional standing of the applicant: 
And provided further , That the examining board of 
the District of Columbia shall, under the laws thereof, 
grant like and equal privileges to licensed physicians 
of this State who may remove to said District of Co¬ 
lumbia, or while continuing to reside in the State 
may desire also to practice in said District.” 

(Section 84 of Art. 43, Public General Law’s 
of Maryland, vol. 1 , p. 1231.) 
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The petition alleges that the relator was a resident of the 
District of Columbia for upwards of twenty years (R., p. 
13) and was graduated from the Columbian University at 
Washington, D. C., May 30, 1904, receiving the degree of 
Doctor of Medicine, and was duly licensed to practice his 
profession, and has been actively engaged in the practice 
of medicine and surgery in the District of Columbia since 
1904. and is a member of the District of Columbia Medical 
Society (R., p. 1-5). 

It. further alleges that at the time of filing the petition, 
relator was residing in the city of Cuml>erland, in the State 
of Maryland, holding the office of secretary and health officer 
of the Board of Health of that city, which he accepted in 
July, 1910, although he maintains an office in the District 
of Columbia for the practice of his profession, and is fre¬ 
quently in said District (R., pp. 3, 4, 7, 8, 13). 

It further alleges that the relator made application to the 
Board of Medical Supervisors of the District of Columbia, 
stating the aforesaid facts, for a certificate to enable said re¬ 
lator. without examination, to obtain a license to practice 
medicine and surgery in the State of Maryland by virtue of 
reciprocity between the District of Columbia and said State, 
{is provided by law (R., pp. 2, 13), and that said board 
refused to issue said certificate and informed the relator “that 
the board is prohibited from granting the request of Dr. 
Harrington by the following clause of the law governing the 
practice of medicine in this District, viz: 

“ b . Nor who, at the time of making application, 
and for not less than two years prior to the date 
thereof, has not been lawfully authorized to practice 
medicine and surgery, and actually engaged in such 
practice, in the jurisdiction wherein he resides,” 

and stating further that “the existence or non-existence of 
reciprocal relations with Maryland has no bearing upon this 
question whatever, as the law prohibits the making of such 
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promise as the doctor desires to any board in behalf of any 
one” (R., pp. 7-8). 

The petition finally alleges that the Board of Medical Ex¬ 
aminers of the State of Maryland were willing and ready to 
receive certificates issued by the Board of Medical Supervisors 
of the District of Columbia if properly executed (R., pp. 2, 

7 ’ 14) * 

Upon consideration of the petition and the amended pe¬ 
tition the court issued a rule to show cause (R., pp. 9-10-15). 

The res]>ondents filed answer to the petition and amended 
]>etition admitting the facts as therein set forth, and further 
averring that “they admit that the petitioner made appli¬ 
cation to them for a certificate, addressed to the State Board 
of Medical Examiners of Maryland, to be made the basis of 
an application in Maryland for a license to practice medicine 
there .without examination, which certificate these defend¬ 
ants are willing to sign, except paragraph fifteen of said cer¬ 
tificate, which is annexed to the petition, as one of the ex¬ 
hibits thereof, to wit: 

“ ‘15. That a person holding an unrevoked license 
to practice medicine and surgeyy in the State of 
Maryland issued under conditions similar to those 
herein set forth, will, upon presentation to the board 
of satisfactory evidence of good moral character and 
professional reputability, and upon payment of a fee 
of * * * dollars, be licensed without examination, to 

register as physician and surgeon in the State of 

* * * 

“ ‘-, President, 

“ ‘-, Secretary,’ 

which paragraph fifteen these defendants are prohibited from 
certifying by paragraph b of section 8a of the act of January 
19, 1905, as follows: 

“ { b. Nor who, at the time of making application, 
and for not less than two years prior to the date 
thereof, has not been lawfully authorized to practice 
medicine and surgery, and actually engaged in such 
practice, in the jurisdiction wherein he resides.’ ” 




Further answering, respondents aver that the relator has 
not practiced medicine and surgery in the District of Co¬ 
lumbia since July, 1910, nor has he been authorized to prac¬ 
tice in Cumberland, where he now resides, since July, 
1910, and that they did not refuse the application of the 
petitioner on the ground that they had no reciprocity rela¬ 
tions with the Board of Medical Examiners of the State of 
Maryland (R., pp. 10-11-15-16). 

To this answer the relator filed a demurrer assigning as 
points of law that paragraph b of section 8 a of the act of 
January 19. 1905, quoted in said answer, has no application 
to the relator's case, but applies solely and exclusively to 
cases of physicians practicing in a State, Territory, insular 
possession of the United States, or foreign country making 
application to practice in the District of Columbia. 

The demurrer was overruled and an appeal to this court 
has been perfected. 

Assignment of Errors. 

The court erred: 

1. In overruling relator's demurrer to the answer of re¬ 
spondent. 

2. In denying the prayer of relator for a writ of man¬ 
damus. 

8. In dismissing the petition and in rendering judgment 
for res]>ondent on a construction of paragraph tl b” of section 
8a of the act of Congress approved January 19, 1905. 
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BRIEF OF ARGUMENT. 

The Facts. 

The eontroHing facts in this case are brief and undisputed, 
' 1 he only issue before tins court is one of statutory con- 

I ted 0 ;,'' • r this kcUe be P r °perlv pre- 

e , d , ■ newwmy that the essential and admitted facts 
should be clearly set forth. 

MIO 16 8PPeIlan . t ’ I)r ‘ Francis E - Harrington, prior to July, 
1910, was a resident of the District of Columbia for twenty 

years, and on May 30, 1904, he received his degree of 

Doctor of Medicine from Columbian University, in this city 

was licensed to practice, and has been actively engaged in 

1,6 P ra e ° { " ,edicine and 8,,r * e T ‘ b e District of Co- 
umb.a s.nce 1904. In July, 1910. he was appointed and 
awepted the responsible position of secretary and health 
oftcer o the Board of Health of the city of Cumberland, in 
e State of Maryland. Learning subsequently that the 
0ut.es of h.s official position would no, prevent his private 
practice, but, order to do so, it was necessary for him to 
procure a license from the Board of Medical Examiners of 
! 6 Stete > cither by undergoing an examination or by secur¬ 
ing a certificate from the Board of Medical Supervisors of 

1 "',1 L T! '’ .v" 1 "" 11 " 1 under the reciprocity law of Mary¬ 
land and the District of Columbia, he decided on the latter 
course and duly made application to the Board of Medical 
Supemsore of .said District for the necessary certificate au- 
honzed by law. Th.s course was natural and practical and 
he had good reason to suppose from his knowledge of the law 
applicable to his profession, and his qualifications, that it 
certificate would be promptly furnished. 

The appellees, while conceding reciprocity lie,ween the 

OlT\17 Maryland ’ refused th e certificate. George C. 
Ober. M. D„ a member of the Board of Medical Supervisors, 


and conceded to be its secretary, informed the appellant on 
the 18th day of February, 1912, that the board is pro¬ 
hibited from granting the certificate by the following clause 
of the law governing the practice of medicine in this Dis¬ 
trict, viz: 

Nor who, at the time of making application, 
and for not less than two years prior to the date 
thereof, has not been lawfully authorized to practice 
medicine and surgery, and actually engaged in such 
practice, in the jurisdiction wherein he resides (K., 
pp. 7, 11). 

The appellees, however, in their answer below admit that 
the petitioner made application to them tor a certificate, ad¬ 
dressed to the State Board of Medical Examiners, “which 
certificate these defendants are willing to sign, except para¬ 
graph fifteen of said certificate which is annexed to the 
petition as one of the exhibits thereof, to wit: 

“ *15. That a person holding an unrevoked license 
to practice medicine and surgery in the State of 
Maryland issued under conditions similar to those 
herein set forth, will, upon presentation to the Board 
of * * * satisfactory evidence of good moral 

character and professional reputability, and upon 
payment of a fee of * * * dollars, be licensed 

without examination, to register as physician and 

surgeon in the State of * * * 

“ 1 -, President; 

“ f-, Secretary; 

which paragraph fifteen these defendants are prohibited 
from certifying by paragraph b, of section 8 a of the act of 
January 19, 1905” (R., p. 10). 

The appellees, in their answer below, give another excuse 
for their refusal to issue the said certificate by averring that 
petitioner was duly licensed to practice medicine in the Dis¬ 
trict of Columbia, August 16, 1904, and practiced medicine 


there until July, 1910, when said petitioner moved to Cum¬ 
berland, Md., where he has since resided and where he now 
lesides, that petitioner has not been lawfully authorized to 
practice medicine and surgery nor has he been actually en¬ 
gaged in such practice in the jurisdiction where he now 
resides and wherein he has resided since July, 1910, nor has 
petitioner been engaged in the practice of medicine and 
suigei} in the District ol Columbia since July, 1910; that 
the defendants are and have been willing at any time since 
July, 1910, to issue' to petitioner a certificate that lie lias 
been duly licensed to practice medicine and surgery in the 
District ol Columbia, but they cannot issue to him a certifi¬ 
cate containing paragraph 15. The whole issue, therefore, 
involves the legal construction of paragraph “b” of section 
8a and paragraph 15 of the certificate. 


The Law of the Case. 

Upon the above state of facts it is contended on behalf of 
the appellant that it is the legal duty of the Board of Medical 
Supervisors ol the District of Columbia to issue to said ap¬ 
pellant their certificate to enable him to secure a license 
troni the Board of Medical Examiners of the State of Mary¬ 
land to practice his profession in the State of Maryland, as 
provided and directed by the act of January 19, 1905 (38 
Stats. L., 609-10), amending the act of June 3, 1896 (29 
Stats., 198), and section 84 of article 43, Public General 
Laws of Maryland, vol. 1 , p. 1231. 

It is urgently claimed that appellant has fully complied 
with all the requirements of the law applicable to his case. 

The appellees admit their willingness to sign the certifi¬ 
cate in favor of their licentiate, which is necessary to enable 
such licentiate, without examination, to obtain a license to 
practice medicine and surgery in Maryland, except para¬ 
graph 15 of said certificate, which they claim they are pro- 

2n 
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hibited from signing by paragraph h of section 8a of the act 
of January 19, 1905, as follows: 

“b. Nor who, at the time of making application; 
■md for not less than two years prior to the (late 
thereof, has not been lawfully authorized to practice 
medicine and surgery, and actually engaged in mi 
nractice in the jurisdiction wherein he resides. 

P '‘Paragraph 15. That a person holding an unre- 
voked license to practice medicine and surgery in tb 
State of Maryland, issued under conditions sinulai 
to those herein set’forth, will, upon presentation to 
he Board of * * * of satisfactory evidence ot 

good moral character and professional reputobil^ 
and upon payment of a fee of ' 

be licensed, without examination, to register as 

physician and surgeon in the State ot 
1 • “_ _, President, 

“ _ _, Secretary ” 

This position of appellees is founded on the erroneous 
theory that because the appellant has resided in Cumber¬ 
land since July, 1910, he has therefore not been m active 
practice in the District of Columbia for two years prior to Ins 
application, construing paragraph b to mean that an appli¬ 
cant must be in active practice in the jurisdiction where lie 
resides two years before making his application. 

This is not the true intent of the law. 

The legal construction and interpretation ol paragraph > 
is that the applicant'at the time of making his application 
w-is lawfully authorized to practice and was actually engage 
in such practice in the jurisdiction wherein he resides for 
not less than two years prior thereto, and as in this case for 
seven vears prior to the application, and in the jurisdiction 
where he resided, that is, the District of Columbia as it is 
admitted that the appellant was licensed August lb, 1004, 
and has been actively engaged in the practice of medicine 
and surgery in the District of Columbia since 1904 (K., 

p. 5). - - 






Tf appellant’s construction of paragraph b is correct ap¬ 
pellees defense falls to the ground, and as no other excuse 
is given, it is their legal duty to sign paragraph 15 of said 
certificate, which fully complies with the reciprocity feature 

of the laws of the District of Columbia and the State of 
Maryland. 

It is further contended that the second clause of para¬ 
graph e of section 8a makes it mandatory on the appellees 
to issue this certificate, as follows: 

11 e. And said Hoard of Medical Supervisors is fur¬ 
ther authorized and directed to issue in favor of its 
licentiates such certificates, if any, as may be neces- 
say to enable such licentiates, without examination, 
to obtain licenses to practice medicine and surgery in 
other jurisdictions, and to collect for the issue of such 
certificates such fees as may be necessary to defrav 
the cost of issuing the same and to use such fees for 
that purpose.” 

This is the only provision in the act of January 19, 1905, 
referring to local applicants for certificates to practice in 
other jurisdictions, as pargraphs 8a, a, b, c, d, and the first 
part of paragraph e apply solely to applicants from other 
jurisdictions. 

There is not a scintilla of evidence in the pleadings in this 
case that the appellant “has not been lawfully authorized 
to practice medicine and surgery” in this jurisdiction for 
not less than two years prior to his application, since the 
admitted fact shows that he has been lawfully authorized to 
practice in this District since August 16, 1904. over eight 
years. 

It is therefore manifest that no provision or paragraph of 
the act of January’ 19, 1905, gives the Board of Medical 
Supervisors, the appellees herein, any authority or pretext 
to refuse the said certificate. In United States ex rel. 
Thomson vs. Custis, 35 App. D. C., 252, where the applicant 
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in Maryland made application to the Board of Medical Su¬ 
pervisors for a license to practice in this District, this court 

said: 

“It is well settled that licensing hoards are not 
vested with personal or arbitrary power, but are sub¬ 
ject to the control of the courts when it appears (as 
in this case) that they have acted arbitrarily in re¬ 
fusing a license. The answer of the t>oard totally 
fails to set forth any legal justification for its refusal 
to grant relator a license. The relator has complied 
with all the requirements of the law, and the board 
has no discretion left in the premises. It was its duty 
to have acted favorably on the application. Refusing 
to do so. the relator availed himself of the only 
remedy afforded him, and the court below should 
have sustained the demurrer and issued the writ.” 


This decision in principle is on all fours with the case at 
bar. 

This ill-advised attempt of the Board of Medical Super¬ 
visors to deprive one of its own licentiates, in good standing, 
of his right and privilege to practice his profession in the 
State of Maryland, when his record is acceptable to the board 
of that State, is a grave abuse of arbitrary power and seeks 
to destroy his only means of support. 

“The right to practice the profession, once regu¬ 
larly obtained by compliance with the law, becomes 
a valuable privilege or right in the nature of property, 
and is safeguarded by the principles that apply in the 
protection of property lawfully acquired.” 

Cyarra vs. Board of Medical Supervisors, 25 
App. D. C., 454. 

Law administered with an evil eye and unequal hand is 
a denial of equal justice. 

Yick Wo vs. Hopkins, 118 U. S., 374. 
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It is therefore submitted that on the facts and the law 
herein stated the judgment of the court below should be 
reversed, and the cause remanded to that court with such 
order and direction as will completely secure to the appellant 
the valuable rights to which he is by law entitled and of 
which he is now deprived by illegal action of the appellees. 

CHARLES C. LANCASTER, 

JOS. A. BURKART. 

/ 

Attorneys for Appellant . 



[ 21411 ] 
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Statement of the Case. 

This is an application for a mandamus, refused bv the 
court below. y 

Petitioner was licensed to practise medicine in the Dis- 
trict of Columbia on August 16, 1904, and did practise here 
until “July, 1910, when he removed to Cumberland, Mary- 
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land, where he now resides and where he has since resided. 
He has not practised medicine in Maryland since he has 
been there, nor has he practised medicine in the District of 
Columbia since his removal to Cumberland, where he went 
to take up the duties of Health Officer of that city (Record, 
p. 16). Under these circumstances he applied to the Board 
of Medical Supervisors here for a certificate to be used as a 
basis for an application to practise in Maryland (Record, p. 
13). The certificate which he asked the District Board to 
sign contained a paragraph (R. 15, bottom of p. 5) that 
the Board would under similar circumstances admit, with¬ 
out examination, an applicant from another State to prac¬ 
tise in the District of Columbia. It was because of this 
paragraph that the Board declined to sign the certificate 
(Record, p. 7, Exhibit “C,” and p. 16). The Board was en¬ 
tirely willing to sign a certificate that the petitioner was in 
good standing and entitled to practise his profession in the 
District of Columbia (Record, p. 16). But, they say, were 
the circumstances reversed and the applicant applying for 
a license to practise here, they would be compelled to refuse 
a license, without examination, because of that provision of 
the law— 


“b. Nor who, at the time of making application, 
and for not less than two years prior to the date 
thereof, has not been lawfully authorized to practice 
medicine and surgery, and actually engaged in such 
practice, in the jurisdiction wherein he resides.” (33 
Stat., 609; Record, p. 16.) 











ARGUMENT. 


^ ot much seems to be required in the way of argument 
upon this case. The situation is perfectly clear. If this were 
a case where an applicant from another State was applying 
for admission here upon a certificate from a State Board, 
without examination, the District Board wuuld be compelled 
to deny the application because of the provision of para¬ 
graph “b,” above quoted, if the applicant had not practised 
medicine “for not less than two years prior to the date” of 
his application in the jurisdiction where he actually re¬ 
sides. In the case at bar the applicant has not practised 
medicine at all “in the jurisdiction where he actually re¬ 
sides,” and this statement of fact is admitted by the de¬ 
murrer. It is perfectly plain that under such circumstances 
they would be compelled to deny the application of one seek¬ 
ing admission here, and it is just as plain that they should 
not be compelled by mandamus to say that they would admit 
him. But that is just what the petitioner by this suit seeks 
to compel them to do. They are entirely willing, as stated 
in their answer, to sign a certificate that the petitioner is en¬ 
titled to practise medicine in the District of Columbia, but 
they are not minded to make the absurd and stultifying 
statement that they would admit him to practise medicine 
in this jurisdiction, were he applying from another State, 

when he had not practised medicine at all “in the jurisdic¬ 
tion where he resides.” 

The statement of counsel for the appellant (Appellant's 
Brief, pp. 8, 9) that the Board has shifted its grounds for 
refusing to sign the certificate is not fair to the Board. It 
will be seen from Exhibit “C” (Record, p. 7) and from the 
statement in the answer (Record, p. 16) that the two state¬ 
ments are substantially the same. The statement in the 
exhibit was drafted by the secretary to the Board, and the 

statement contained in the answer is in the language of 
counsel. 
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Again, the statement of counsel on page 11 of their brie' 
that— 

“There is not a scintilla of evidence in the plead¬ 
ings in this case that the appellant 'has not been law¬ 
fully authorized to practice medicine and surgery in 
this jurisdiction for not less than two years prior to 
his application, since the admitted fact shows that he 
has been lawfully authorized to practice in this Dis¬ 
trict since August 16, 1904, over eight years. 

This statement is utterly beside the case. The question is 
not whether he has been admitted to practise in the District, 
but whether he “actually engaged in such practice in the 

jurisdiction wherein he resides.’* 

There is no resemblance between the case of Thomson vs. 
Custis, 35 App., 252, and the case at bar, as contended for 
by counsel. In that case the Board of Supervisors attempted 
by regulation to prescribe what conditions should be re¬ 
garded as equivalent in another State. The present case does 
not involve any regulation whatever, but the Board, in its 
action, was confronted by a positive prohibition of the stat¬ 
ute. which they were bound in conscience to observe and 
which they were not at liberty to ignore. Further, in the 
Thomson case this court said, page 252: 

“The object of this statute was to open the doors 
to reputable practitioners, and, to this end, give full 
faith and credit to the acts of the Board of a neigh¬ 
boring State having equivalent conditions, until it is 
clearly shown that the applicant does not come up to 
the requirements of the statute as to two years prac¬ 
tice or good moral character, or that he wrongfully 
obtained his original license to practice, either 
through his own fraud or through the fraud of the 
Board. These are matters which the Board would 
have authority to investigate, matters of fact upon 
which they could pass, and their decision would not 
be subject to review in a proceeding of this kind. 

It would serve no good purpose to discuss the purpose of 
the condition *‘b” above quoted. Congress had the power 
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to forbid reciprocity altogether with the States if it so desired. 
It contented itself with imposing conditions upon reciprocity 
instead of forbidding it, among which is the condition under 
discussion. Congress having the power to pass the condition, 
no discussion of the wisdom or expediency of that exercise of 
power is necessary or proper. The only question remaining 
is whether the condition “b” applies to the case at bar, and 
that has been sufficiently examined. 

It is respectfully submitted that the order denying the 
application was correct, and the judgment should be af¬ 
firmed. 

EDWARD H. THOMAS, 
FRANCIS’ H. STEPHENS, 

Attorneys for Respondents . 
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